
In the matter of the Parliamentary and Health Service Ombudsman

__________________

INITIAL ADVICE
__________________

1. I have been asked to provide some initial advice to a group of individuals who are 

concerned that the Parliamentary and Health Service Ombudsman (“PHSO”) is acting 

unlawfully by failing to provide a proper complaints appeal service.

2. The PHSO explains on its website1 that:

“Our role is to investigate complaints that individuals have been treated unfairly or 

have received poor service from government departments and other public 

organisations and the NHS in England”

3. The powers and duties of the PHSO are set out in the Parliamentary Commissioner Act 

1967 (as amended) and the Health Service Commissioners Act 1993.   The 

Parliamentary Ombudsman was set up to allow members of parliament to refer cases 

of failure by public bodies to an independent investigator who would then report back 

to the MP in the results of the investigation.    Section 5(1) provides as follows:

“… the Commissioner may investigate any action taken by or on behalf of a 

government department or other authority to which this Act applies, being action 

taken in the exercise of administrative functions of that department or authority”

4. Thus the PHSO has a power but not a duty to conduct an investigation into a 

complaint that comes to it.  It can thus refuse to conduct an investigation under the 

1967 Act albeit that the PHSO has to write to the relevant member of parliament and 

the complainant to explain why the PHSO is not investigating.

1 See http://www.ombudsman.org.uk/about-us 

http://www.ombudsman.org.uk/about-us


5. There was an limited exception for complainants who another route of appeal or 

could take legal proceedings in section 5(2) which provided:

“Except as hereinafter provided, the Commissioner shall not conduct an investigation 

under this Act in respect of any of the following matters, that is to say—

(a)     any action in respect of which the person aggrieved has or had a right of 

appeal, reference or review to or before a tribunal constituted by or under any 

enactment or by virtue of Her Majesty's prerogative;

(b)     any action in respect of which the person aggrieved has or had a remedy by 

way of proceedings in any court of law:

Provided that the Commissioner may conduct an investigation notwithstanding that 

the person aggrieved has or had such a right or remedy if satisfied that in the 

particular circumstances it is not reasonable to expect him to resort or have resorted 

to it”

6. Given the growth of judicial review since 1967 this exemption may have been used to 

rule out investigations in a large number of cases but that does not appear to have 

been the practice adopted by the PHSO.

7. The 1967 Act does not include adjudicating on NHS complaints.  These come to the 

PHSO by way of the Health Service Commissioners Act 1993.  Section 3(1) of the 1993 

Act provides:

“On a complaint duly made to [the Commissioner] by or on behalf of a person that he 

has sustained injustice or hardship in consequence of—

(a)     a failure in a service provided by a health service body,

(b)     a failure of such a body to provide a service which it was a function of the 

body to provide, or

(c)     maladministration connected with any other action taken by or on behalf of 

such a body,

the Commissioner may, subject to the provisions of this Act, investigate the alleged 

failure or other action”



8. "Maladministration" is not defined in the 1967 Act.  However in R (on the application 

of Rapp) v The Parliamentary and Health Service Ombudsman & Anor [2015] EWHC 

1344 (Admin) Andrews J said:

“It will cover "bias, neglect, delay, incompetence, ineptitude, perversity, turpitude, 

arbitrariness and so on". The list is open-ended, but the type of behaviour that 

qualifies concerns the manner in which a decision is reached or a discretion is 

exercised, rather than the merits of that decision or of the discretion itself: R v Local 

Commissioner ex p. Liverpool CC [2001] 1 All ER 262 per Henry LJ at [3], adopting a 

passage in the judgment of Lord Denning MR in R v Local Commissioner for 

Administration for the North and East Area of England ex p. Bradford Metropolitan CC 

[1979] QB 287 at 311-312”

9. Whilst it is clear that the PHSO must understand the legal framework within which the 

public body is operating, maladministration is not the same as compliance with legal 

obligations.  This was explained by Chadwick LJ in in R v Local Commissioner for 

Administration in North East England Ex Parte Liverpool City Council [2001] 1 All ER 

462 at paragraph 46 where the Judge said:

 

“So there is no reason in principle why the considerations which determine whether 

there has been maladministration should necessarily be the same as those which 

determine whether there has been unlawful conduct. The Commissioner's power is to 

investigate and report on maladministration, not to determine whether conduct has 

been unlawful so there is no reason why, when exercising the power to investigate 

and report which has been conferred on him by the 1974 Act he should necessarily be 

constrained by the legal principles which would be applicable if he were carrying out a 

different task for which he has no mandate of determining whether conduct has been 

unlawful.”

10. The fact that the PHSO was not required to answer the question whether the public 

body had acted lawfully was affirmed in R (Mencap) v Parliamentary and Health 

Service Ombudsman [2011] EWHC 3351 (Admin).  In Rapp Andrews J summarised the 

principles from the cases involving the PHSO as follows:

“The following general propositions can be extracted from that body of case law: 



i) The Ombudsman has no duty to determine questions of law. He/she is not acting as 

a surrogate of the court in determining whether there has been unlawful conduct, but 

rather, investigating a complaint of maladministration under the powers conferred on 

him/her by statute.

ii) Maladministration is a different concept from unlawfulness; consequently in 

determining whether the conduct complained of amounted to maladministration, the 

Ombudsman is not constrained by the legal principles which would apply if they were 

determining whether that conduct was unlawful;

iii) Unlawfulness is neither a precondition of, nor concomitant to a finding of 

maladministration; there may be maladministration without unlawfulness, and vice 

versa.

iv) Even if, with the benefit of hindsight, it may seem obvious that the public body got 

something wrong, the Ombudsman must look at the question of maladministration on 

the basis of the information that the public body had at the relevant time, and not 

with the benefit of hindsight;

v) It is for the Ombudsman to decide and explain what standard he or she is going to 

apply in determining whether there was maladministration, whether there was a 

failure to adhere to that standard, and what the consequences are; that standard will 

not be interfered with by a court unless it reflects an unreasonable approach.

vi) However the court will interfere if the Ombudsman fails to apply the standard that 

they say they are applying;

vii) The question whether any given set of facts amounts to maladministration or 

causes injustice to a complainant is a matter for the Ombudsman alone. Whatever it 

may think about the conclusion reached, and even if it fundamentally disagrees with 

that conclusion, the Court may not usurp the statutory function of the Ombudsman. It 

can only interfere if the decision reached was irrational.

viii) An Ombudsman's report should be read fairly, as a whole, and should not be 

subject to a hypercritical analysis nor construed as if it were a statute or a contract”

11. In that case Andrews then said:

“Even if what the relevant public body (in this case Ofqual) did or said turns out in 

hindsight to have been based on a misunderstanding of the law, it will not necessarily 

lead to a finding of maladministration by the Ombudsman, especially if the legal issue 



is not entirely straightforward and the mistake was an understandable one for a 

layman to have made”

12. I have set these paragraphs out because they show how reluctant the courts are to 

subject decisions of the PHSO to detailed analysis and to strike down the decisions.  In 

essence the courts have said that it is for the PHSO to set her own standards and that 

she will only act unlawfully if the report fails to apply the standards that the PHSO has 

set for herself.  

13. The majority of complaints made by our prospective clients concern the way in which 

the PHSO has conducted her inquiries.  As I understand matters, the main concerns 

appear to be:

a. Employing unqualified investigators who do not understand the legal framework 

within the public body is operating;

b. Taking the explanations offered by the public body at face value and not 

exploring contradictions between what the public body said happened and the 

account of events from the complainant;

c. Instructing inappropriate experts; and

d. Producing reports which fail to address the main points of concern to the 

complainant;

e. Generally failing to uphold complaints because the PHSO tends to adopt an 

approach which is too favourable to the public body.

14. I can understand that it is very frustrating for complainants to put their trust in the 

PHSO only to find that not only is the outcome disappointing but also that the report 

shows that the procedure which has been followed to reach that outcome appears to 

be flawed.  However the above cases make it clear that there are formidable legal 



hurdles to overcome for any judicial review applicant who wishes to challenge the 

scope of the PHSO’s investigation.  Sections 11(2) and (3) of the 1993 Act provide:

“(2)     An investigation shall be conducted in private.

(3)     In other respects, the procedure for conducting an investigation shall be such 

as the Commissioner considers appropriate in the circumstances of the case, and in 

particular—

(a)     he may obtain information from such persons and in such manner, and 

make such inquiries, as he thinks fit, and

(b)     he may determine whether any person may be represented, by counsel or 

solicitor or otherwise, in the investigation”

15. This provides the PHSO with considerable discretion to decide how to investigate a 

complaint and provide that the investigation shall be conducted in private.  It follows 

that, whilst the PHSO produces a “report” at the end of the investigation, it does not 

have to disclose all the details of the investigation to the complainant.  This 

confidentiality is amplified by section 15 which provides a general bar (with only very 

limited exceptions) on the PHSO disclosing information arising from an investigation. 

16. The cases appear to me to recognise that the PHSO was originally set up to investigate 

complaints from members of parliament and to be primarily accountable to 

parliament as opposed to be held to account by the courts.  As the PHSO is part of the 

political system, pressure to improve the processes adopted by the PHSO appears to 

me to be more likely to come from members of parliament than from the courts.  I 

certainly cannot see how the above cases leave any scope for a wider policy or 

procedural challenge to the way that the PHSO undertakes investigations.  I regret to 

have to advise that my initial view is that the very wide discretion allowed by the 

courts to the PHSO makes such a challenge untenable.

17. However it may be possible to challenge a report by the PHSO in the courts if there 

was an individual case where the PHSO either (a) blatantly failed to understand the 



legal framework within which the public body was acting and so came to a perverse 

conclusion or (b) where the report was so deficient that its conclusions were 

bordering on the irrational.  These cases are likely to be rare.

18. I appreciate that there are a vast number of cases where the complainant feels that 

the PHSO reached the wrong result.  There are also many cases where the 

complainant feels that the PHSO reached the wrong result because the investigation 

was fundamentally flawed, asked the wrong questions or failed properly to challenge 

accounts of events provided by the public body.  However litigation against the PHSO 

over the years would suggest that these may be unsatisfactory reports but they are 

not unlawful reports.  Thus there is no point in seeking legal against the PHSO based 

on the reports because a legal claim would almost certainly fail.  

19. The courts will, in my opinion, only intervene in very rare cases where the errors made 

by the PHSO are startlingly obvious and indefensible.   If our clients have any cases 

which fall into this category then, of course, I would be prepared to consider whether 

they will justify a judicial review application (which in practice must be made within 3 

months of the date of the report).  Otherwise I regret that I consider that successful 

legal challenges are unlikely to effective to put pressure on the PHSO to improve its 

performance.

DAVID LOCK QC

19th June 2015.  
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